
E COURT
SEALS M'CUE'S

DOOM FOR EVER.
(Continued from First l'rtge,)

U M such .practico In the courts of this
State as an absoluto right óf appetii.
The court considers esbeelally, arid In

( ê'xhtuistlvu manner, four ,uhlef oxcëptlons
.rolled on by tho accused. Tho 'first li
as totho eligibility of arand Juror Ly-

s man and the correctness of the mothod
/employed by tho trial court to ascertain
his eligibility. Tho second Is, as to the

¦'» eligibility of Trial Juror J. Y. Btöökdotl,
upon his statement« made at the timo of
his examination as to. his fllness. The
third'is ûfl to tho Impeachment by the
Commonwonlth of a witness summoned

.'In-It* behalf, had upon notlco thorodf.
Thé fourth dud last of tho principal ex¬
ceptions li us to, tho action,of tlio court
In permitting jurors to read.newspapers,
The statement of Captain; MlcáJnh
Woods,·· of ; counsel fon, tlio prosecution,
that he had rofusod a f«o to defend tho
accused, said statement being mado be·
fore1 tho jury, Is aleo dealt with at some
length,

Sustains Judge Morrie.'
! Tho court sustains judge Morris In his
kotlon In impaneling a Jury and sub¬
mitting to It tho question of faol In¬
volved In tho matter of Gtajld Juror
Lyman'a eligibility, declaring this the
propor procedure ¦.-,·'-
in the matter of the eligibility of Trial

juror Stockdell, tho court holds that he
was not ineligible by reason of having
rend newspaper reports of evidence In
the case prior to tho trial, Tho court
was Impressed.with hie fairness and his
desire to deal Justly with the prisoner
and with hls^-consclentlous purpose to

discharge his duty as a cltlscn, The
court holds that tho trend of recent deci¬
sions on the questions at Issue Is In the
direction of limiting rather than extend»
ing the disqualification of Jurors by rea¬
son of -mere opinion. The declaration of
the court upon this question Is worthy of
prominence In reviewing this opinion. It
jiays: '.··, ''¦'

"The State strains every nerve to dis¬
seminate knowledge. By the diffusion of
education It hopes to creato a higher
citizenship, and to find the means of re¬

pressing vice and crime; but If the courts
take an extremo position on this subject
and hold that every opinion shall wora
a disqualification for service as a Jjjror,'
the administration of Justice will be con¬

traed, not to the most intelligent, but to
the most Ignorant,of our citizens."

? As to tho exception'regarding the Im-
péàchment of Its own witness, the court

'cites as authority therefor section 3351
of the Acts of Assembly, 1904, and.holds

.that in the absence of language speclfl-.
oally''confining this act In Jte application
to oivll cases, It applies equally to criml-
hai cases. This statute, according to the
court, warrants the action of the (trial)
court In this case. ».

In dealing with the exception with ref¬
erence to permitting the Jurors to read
newspapers, thè court holds that the
counsel for tho prisoner, and the prisoner,
?hlmself, Vas well as tlio counsel for the
.prosecution, heard tho request made, and
goffered no objection, and that the court,
by tacit consent of counsel, permitted
the Jurors to read newspapers with the

'specillo promise that they were to read
nothing relating to the trial. On this
"point the court says of the tardy objec¬
tion of counsel that "litigants are not
allowed"to play fast.and loóse with the

.court. If they are silent when It Is
their duty to speak, they are not per¬
mitted to speak whon It is their duty
to keep silent." ,

The court sustains the, »??.???,.?.? Cap-
'italh*'' Wood*, 'associate counsel for the
prosecution, in defending himself from
the .criticisms of the counsel for the de¬
fendant. Says Judge Ke|th, on this point,
It would be a strange thing It counsel for
the accused were -permitted to v criticise
opposing counsel, and that the latter
should be obliged to submit In silence
.under the penalty we are asked to Im¬
pose In this case.

KNOWS HIS FATE.

McCue Wept When Informed of
Supreme Court's Action.

"· (Special to The Times-Dispatch.)
ÇHARDOTTESVIDLiJ, -VA., Jam;.26..

At 10:30 this morning the news of the
refusal of the Supremo Court to grant..a
writ of error and supersedeàs upon the
aupplementary petition of the attorneys
of ex-Mayor, J.· Samuel McCue was re¬

ceived-here. A half hour later a news¬

paper· man called upon the condemned
man In his cell at tho »«Ity jali, and
found him writing a letter to his aunt,
Mrs. Marshall Dlnwlddlo. In reply to
thè query If he cared to hear thè news
from Richmond, McCuo said:, "Well. I
suppose they refused the petition for a

róhearlng." Ho was told that the court
,had refused, and for a moment he was
¦lient: his lips twitching nervously. Then
he said: "Well, I will get Justice In
heaven.'.' He wept for a while, and then,
turning to the letter, which was In tho
nature of a final communication,.he road
it to the visitor, interrupted at times by
his tears.
" The letter was constructed largely of
Scriptural quotations, and couched In
affectionate and religious phrases. .It
made no disclosures.In fact, was more
In tho form of a homily than a communi¬
cation conveying Information. This done,
ho repeated tils frequent phrase that lie

did hot want anything ho had salti re¬

ported to the papers, nnd declared Ihnt
ho Wns not reading thorn, whloh is known
hot to bo Morally true.
Throughout the interview the prisoner's

manner was that of à mart not Gtifprlsed
by tho terrible1' hews, hUti'Ko has within
the week expressed the expectation that
a new trial would be granted html The
Interview was In grim sotting In tue
doomed p?a?'ß cell, within a few feet of
the scaffold nnd other arn>llarieoe in
readlnoss'for his violent taking off i but
thoro was nothing dramatic In lt.; The
death watch has never beert released,
Tho cell is one of oxooptlonal security,
and even If the "'prisoner'had tho usual
appliances for : Jàll-brcaklng', he would
still be hopeless, There Is nothing In his
manner to Indicate that he would at¬
tempt to get-away if the opportunity was
afforded. ·. ...

The news of the court's decision was re¬
ceived with sritlsfaction. While the ex¬

pected has- happened. there was «orne
fear" that the case would fee allowed by
some means or other to drag.along and
keep tho city under the shadow of the
tragedy, '

Tho strongest wish here Is. to. reach the
Inevitable end as soon as possible and
to.bo.ovetwlth.it.. ........

TEXT OF THE OPINION.

Judge Keith's Review | Notable
for Strength and Clearness.

The full.tert of Judge Keith's remark¬
ably strong opinion Is-appended:..'.".

M'CUE
COMMONWEALTH,.'."

Opinion by James Keith, president.
/·:Richmond, Va., Jan. M.'lOOo.

Upon à petition for a,writ of error. Cor¬
poration Court.of City of Charlottes-
vllle. .·..¦:-, ?

'· :¦.¦¦;¦
Petitioner was indicted by a grand Jury

In tho Corporation Court of Ine city of
Cliarlottesvllle oft September 19, MM, for
the murder, on the 4th of September pre¬
ceding, of his wife, Fannie M. McCue.
At a subsecjuént term of the court he .was
tried Upon this Indictment, and oñ; the
5th day of November the Jury found him
guilty of murder In the flrst degree; thé
court sentenced him to bo hanged, and he
thereapon applied to this court for a writ
of error, which was refused, the court-
being <Sf opinion that the Judgment com¬
plained of was plainly right. At a subse¬
quent day a supplementary petition was
riled, asklngthe court to'rehear Its Judg¬
ment refusing the writ of error, and upon
the. original and supplementary petitions
the case is now before us for considera¬

tion. ;-,- -'.'¦ :

The flrst assignment of error Is to l'ho.
Judgment of «the Corporation Court upon
a plea filed by the petitioner, In which.he
alleges that Lyman, one of the grand.Ju¬
rors finding the indictment,,was not a res¬
ident of the city of Chariottésvllle, To
this plea the Comlnonwèalth, by -its at-
.torney, filed a replication, Thereupon the
court empaneled a'Jury and made up and
propounded to It the Issue whether! or "not

..mid. Lyman was at the time of finding,
'thé Indictment "a resident"of the city of-
Cliarlottesvllle, This-issue Was found/by
thé Jury In the affirmative, and the action
of the court in overruling prisoner's mo¬
tion to set, Mido the verdict'and entering
Judgment thereon constitutes the peti¬
tioner's first assignment of error.

It was decided iri Commonwealth .vs.
Cherry, 2 Virginia Cases, 20, that, by force
of the common laWr where a bill of'In¬
dictment is found by a grand Jury, ono
'of whom is an alien or otherwise disqual¬
ified by law, the bill or presentment may
be avoided by plea. Commonwealth vs:
"Cong. Ib., 318.
In Commonwealth vs. St, Clair, 1 Gratt.,

56S. It was pleaded In, abatement "to the
¡Indictment that»one of the grand Jurors
was not a freeholder. Upon that plea'än
Issue was made up, tried at thç,.bai> of the
court by a Jury the IssUo "found for'the'
defendant, and the Indictment quashed. '
In Day vs. Commonwealth, 2 Gratt.,

503, the prisoner-plead·-in abatement that
ono of the grand Jurors was at the time
Of, finding, the indictment a surveyor of
a highway. To < this pjea the attorney
for the Commonwealth replied generally,
and thereupon the court decided the issue
against the prisoner. Tho general court
was of opinion that the issue so Joined
was one of fact, apd that it should havo
been submitted to.-a Jury, and for this
error the Judgment was reversed and a
new trini awarded.'·.:. ¦-

Counsel for petitioner criticises tho re¬
plication whicb the court permitted to he
filed to the ploa in this' cose, upon tho
around' »hat It concludes with" an offer
"to vorlfyr" when It should have been "to
the country."

! Trivial Consideration.
We shall not stop to Inquire Into this

nicety of pleading. The Injury of which
the petitioner complained was'that"ho had
been Indicted by a grand Jury upon which
there was a Juror Incompetent by reason
of the fact that he wns not ? residen'!
of the city of Cliarlottesvllle, That Issue
was submitted to a Jury, which".heard
th<> ovldenoo and decided It nernlnnt him.
We cannot riormlt tho grave Interests .pre¬
sented In this case to be determined unon
a consideration so trlvlnl. It, is certain
ihrit no right of tho prisoner wns preju¬
diced by the nil nt- of whloh ho com-
nlnlns. The verdict of the Jury unon
this Issue imust be considered In" .this
court ns unon ? dwnurrer to evidence,
and tho evldonoe was, In our Judgment,

,
-".<^?.?
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so eonsldored, siirilcloht to sustain It,
The second assignment of error, le as to

tho qualification of tlie petit Juror,.J. Y.
Stookdoll, who was challenged by, tho pe¬
titioner, , .. ..

Ho was asked, If ha had formed or ex¬
pressed .an opinioni to which ho roplied,
? formed an opinion on the newspaper
evidence." He was reminded· by counsel
that In law the prisoner was presumed tó
bo innocent,.and ho was asked; "In your
present state of mind, could ybu, go on
that Jury starting out with that pro-
sumption of Innocence In your mind?
/A, "1 could not say that I could,: sir,
for tho reason that I have read this evi¬
dence. Naturally thero Is! some impres¬
sion on my mind, but I cannot say. that
It Is biased or prejudiced. The only thing
I have heard'Is one sido as published in
thp newspapers, ? muet say that every¬
thing 1 read In the newspapers, was one
side/' After further question and an-
ewer, camisol.asked the Juror, this .ques¬
tion.: ."In spite of what you have read
and heard,, you could go. upon this Jury
and give the prisoner a fair and impartial
trial, according to the.Instructions of the
court and the evidence as detailed by
tho.witnesses?" A¡ ;"I fell-that I am a
fair-minded man," Q. "But I, also un¬
derstand,--Mr. Stockdell, that what you
-havo read In this,caso has destroyed in
your mind thó presumption of the prison¬
er's Innocence; that you-would not go
on tho Jury presuming him to-bo Inno¬
cent?" A. VI don't know about that,
It Is a question as to drawing a lino be¬
tween thinking'him Irinocont and- know¬
ing him to be gutty, which I don't know.'*
in answer to other questions," the'juror

stated, "that as a. fair-minded man "I
could render ri verdict according to the
law arid.the evidence, not biased.' I have
no préjudlco'onb way or other;" and that
as to Innocence or-,guilt,'ho would be
governed by the evidence and" thè in-
structlp.ns oí;the,court", ; ,.'"'¦'

Juror Questioned.
¡"After numerous' questions had» been
asked and reiterated, the object of Whloh
was to ascertain' the preoiso- character
and strength of the opinion ivhióh tho
Juror had formed and expressed, counsel.
asked him the following question:,
. "Do you feel at this moment that thero
Is'a presumption In your mind that this
defendant I« an Innocent mart?"
To which he replied: "I.would like to

say this.· .that.I feel that ? am an honest
and unbiased man and as such that I
could enter this- Jury unprejudiced and
/.unbiased and. give the prisoner a trial ac¬

cording to the law and the"evidence. .If
:1 did not feel so, I would want to be
turned out,· but at the same time I. feel
that ? could -.serve, and am called, here
to eerve, and' that It is therefore my
duty to servé.".
(By tho court):· f'Do you feel that you

can go Into this trial leaving your mind
open"to'the" evidence; free from-any pre¬
viously read.-accounts in the newspapers
and go through'the trial believing him
Innocent until be is proved guilty?" A.
"Yes, sir."' ,., '.'"¦·¦ .,

,*·¦''
And there'upon the" Juror was accepted.

.'The. cases upon: this subject are'alrnost
without, number, and they are'jiot'to
be reconciled.. Tho trend of recent de¬
cisions Is In the direction of limiting,
rather than extending the disqualification
of Jurors '-by, .reason '.of '-more, opinion.:

I. Whatever ¡the mind receives-has an effect
upon It, passing with almost lnl\nite grad-

|-uatloir-;froni a": mere impression fo."a fixed
belief.· The State strains every nerve .to'
disseminate knowledge. "r-By-the diffusion
of education,-It hopes to create.a higher
citizenship arid-'-tó find the-means of .re¬
pressing vice-and erlmë.'butlf the'eourts
take an. extreme' position upon, this sub¬
ject and hold ."that every opinion shall
work a disqualification for service as a

Juror, thé administration of Justice" will
be .confided, not to the .most intelligent,
but' to'thè most tgiiprant of our -citisene.
The'.courte, therefore," -while resolute in
soelhg that every man shall be tried by
,an impartial Jury*, Inquire Into the quality
and degreo":of·-the opinion arid: to that
end search , the -conscience of the Juror
upon; Ills voir dire, and look .Into the
souroes· .of. the ..Information upon which
his opinión-rests, ·"·¦-.,-'- .;,
No man .can read tho rigid, examina¬

tion, to whlch'.'tbls Juror was "subjected
without: being Impressed: with" his .fair¬
ness,: with his rdeslre to deal Juetly by
the prisoner, and with his conscientious
purpose to' discharge his "duty" as a citi¬

zen. : ¦',: ·'

Cites Other Cases.
In Moran's case, 9 Leigh, CSI, two Jurors

'were examined upon "their voir dire. One
stated that ho had-heard the casé spoken
of In the town, and rumors In" .regard, to
its clroumstanc.es, upon.whlc)i he had ex¬
pressed" no opinion, though he believes
those rumors to bo true, and If : they
should turn out upon the trial to.be/true
he has á decided opinion in regard to the
case; but he,'feels, no préjudice,',and is
satisfied that he shall be able to decide
the case. upon the evidence, whloh may
be.given in, uninfluenced by the^rumore
ho had· heard. His opinion was that If.the
prisoner had· stabbed-the deceased-uridor
tho ciroumstances which ho· had heard, ho
ought-to' bo punished;-,The other juror
stated that ho had madeupnodecided opin¬
ion; that ho had heurd a part of the evi¬
dence of. one.witness and formed an imi
pression, and if the balanco of tlie testi·,
mony should run that way, that Impros-,
slon would bo confirmed; that so far as
the evidence went lie linda decided opin¬
ion, if the rest should not run against, It;
but that he had no prejudice, had not ex¬
pressed hriy opinion, and was propared to
decide the cose according to tho evidence
which might bo given In, unlnfluehöod by
tho portion qf evldenco ho liad heard.
Both Jurors wero held to be competent.

lit Smith vs. Commonwealth. 6-Gratt.
(toll, a'juror stated that lio had read the
ovidunco as published In the newspapers,
and hod formed and expressed tho opin¬
ión, though it was. not a decided, one,
that tho prisoner was guilty; .that'·;" he.
was satisfied that ho could givo the prison-
or a fair and, impartial trial, notwlth-,
standing his impressions and without he-
ing Influenced by them, on hearing thó
cvidenco adduced'nt the trial. Another
stated that,he had formed and expressed
a decided opinion,, founded on a report
of tho evidence-bofore the Mayor, pub¬
lished -in tlio papers; but not- such -¿"?
.opinion as would influence his mind'"if
accepted as a Juryman; that tlie opinion
so formed would naturally be rocaUed'fo
hls memory; hut that ho would'bu gov¬
erned solely by the evlaonco which might
be given In court, Held .that both...wero
competent jurors.
.In Cloro's casi, a Gratt., 600, a Juror

stated that ho had not- heard any >of- the
evidence, nor had he heard ,any report of
it. from those who had hoard It, hut
from the rumor of the neighborhood ho
had formed an opinion, whloh at the \\mo
ho spoke was existing on his' mind," and
whioli ho should stick to unless the evi¬
dence turned out to bo different from
what rumor had reported It to boi that
ho had no prejudice nor partiality for or
against tlio prisoner, and believed he could
¦give ?,',?? a fuir und Impartial tr'al,.ac¬
cording to tho evidence that should ho
given Tri. Held, that he was a proper ju¬

in Jackson's caso, 2» Gratt., 019, Judge
-Moncure, delivering the opinion, of .the
court, goos fully Into this subject.,, Ha
says; "There Is no question, perhaps,
about which thorn has boon more appar¬
ent conflict ot decision in this State, or
in. regard to whloh It is moro dllfleult to
derivo from our many case» on the sub¬
ject any definite rules whloh will nriuly
to all cases that ma;/" arise. The object
of tho law Is to sooure to every man' who
isohaiitod with a orlmlhal offense a tr'al
by an Impartial Jury, and this.rule lies
been established by ¡he cases, }f no other,
that If a vonlreman has formed, and still
n?ore, If he lias formed and expressed, a
decided or substantial opinion as to the
gi|llt or Innocence of the licensed, no mat.
tor upon what ground it was formed.

-, ? ? ..'..· "ti

Whether front liAvltist heard (ha evldehóe
on nome former thai or examination, or
front ffiere rumor'Or otherwise,, he lavati
IhQohipolent juror, to try tho case, and If,
oh the othor hand, his oplnioh be merely
hypothetical, lip Is not incompetent on
tniït ground, Tho difficulty It» In deter¬
mining In any given case whother the
opinion be deoid«u or ftubstarttlit), or mere*
Jy hypothetical, there, being la almost
every casti sòme· peculiarity of olroum-
etanoe, And tho desire to remove of les¬
sen Ulli dlfflolilty by laying down eeftaln
othor rules for our guidance him beoti thè
fruitful Source of the apparent conlllot in
many ot th· cues, Thus, it a vonlroman
ha« formed en opinion ns to the guilt of
innocence of· the aoctt*ed ffôm having
hoard tho ovidotto« on a. former,trial'or
examination of 'the dase, It would bo dif¬
ficult, If not Impossible, to regard suoh
opinion otherwise than ns decided oratib-
etantlsl, within.the meaning of the«rule,
and ho "Would generally, If not always,
bo considered an Incomngtont juror,' even
thdtifth he might think aiui say that >o
could give the Accused nn Impartial trial.
Bo; on the' other-'hand, Ir a venlroman
has formed an opinion as to the guilt or
Innoöondo of. thè tioousotl, from mere·ru¬
mor,* tho pfosumptlon, In the absonboot
evidence·' t6' the contrary, is that stich
opinion I* merely Hypothetical, and will
be' 'so c'onsldèredì evon though ho speak
of it as a decided or substantial opinion,
If ho «ays ho" has ho pfejudlcn against tho
accused arid thinks lib can give him a
fair and impartial, trial, But If thdeourt
ho satisfied, either from tho venlroinah's
own statoment»" ör otherwise, that the
opinion Is irt fact'decided or substantial,
ho Will be uri Incompetent Juror. There
ftro intermediate oases which ofton give
rise-to 'difficulty on this subject,: Tho
vehlreman may hiiVe formed an opinion
from havlnijlioftrd a part only of tho ovl-
deneo on ft former, trial, or froin having
heard' the Whole -or part of the .evidence
given-on a former trial through porsons
who-Were présent, Iti whoj»o voracity nnd
accuracy, hé may'hayo moro or less'con-
fidentíe, or .from having rond an nccount
of such evidence; In.a newspaper, Wo can¬
not' lay.'down any rulo for the 'govern¬
ment of such cases, except the genomi
rulo' before .suited; and the: court must
determine, as best it may, whether the
opinion bo"decided or substantial, or .mere¬
ly hypothetical. It would be dangerousto
lay down, ?'· rulfli¦¦ and no case has'ever
decided that a'vonlreman who has formed
an opinion from-accounts received from
witnesses» out of court, and still lese from
accounts received from others as to state¬
ments made bv Witnesses, either In or out
of court; le.thereforo necessarily an In¬
competent Jurorf even though he may re¬
gard the persons..from whom he received
his Information' élit) posons of general vo¬
racity, and accuracy, and may credit whnt
he has heard from them. Wo know that
witnesses who mako statements out of
court of 'transactions about whloh they
may have testified In court, still more
persons who. profess to detail what,they
may have heard,Jn or. out of court, often
speak-carelessly, and generally emitting
particulars which may bo very material.
And we know that,; those who, listen, to
them often listen carelessly, and though
they almost always form some 'impression
Or-opinion of the''case from what'they
hear, yet that'opinion Is not always,' and
perhaps Hot -often,' decided or substantial,
in;-'the" meaning of the rule- aforesa'd.
The court' must determino that question
In all such cases, in view of all the'olr-
cumstancee." .·

Numerou» Authorities.
In'the course of his opinion liecites

numerous authorities and quotes with ap-

drovai the language of Judge Summers In
lór&n's case, supra, in which ho uses

the following language: "Sustaining chal¬
lenges to Jurors·, r for favor ·· on slight
grounds tends to place th«. administration
of public Justfoe. in the hands of the
most Ignorant sind- least discriminating
portion·· of thé' community,-by which the
safety of the aeeueed'may be endangered,
and the proper administration of the laws
put-to hainrd, andiwe are, therefore, not
disposed to enlarge the grounds of chal¬
lenge beyond thoriè properly deduclble
from' the-eases-heretofore decided." :"..-'.

-¦' Ati'we have'said, the cacee are not recon¬
cilable,.' but we believe those we have
cited establish a Wise and salutary rule.
When to these considerations It Is added,
as has been frequently reiterated bv this

\court,' that great .weight is jiistlyldue to
"the opinion of''thè Hrlai Judge.'who sees
and ihears the venlrèman. we have no'liee-
.itatlon In i rejecting· this assignment' of
error.-''"- ¦'··'.·."·¦ ?.v>: >·*?"¦']-> -"¦'·

,Thèsé?eoh'«lderat|dns lead'· to-thereame
conclusion'With 'reference -to thè Juror,
"Wood.-· '¦'¦,íT.-.f-'imi:io'Ii'-i',.'.-,i- ;.. >

o-c-rpiie'next' execution b»"\ns to fhe'com'pc-
'téncy.df :th'ewltness,'lír'íVtifmanr. who was
Introduced by the Commonwealth tò'prové
that avpjece of cloth found-In thè path
room on?, tji*. day following the. olloeed
homicide'-Was a part of the undershirt
worn- by the Prisoner on;, that occasion'.
', Kaufman, It appears^Is' engaged In thè
olothlng business ¡vhdr. Is': a. salesman of
and dealer In underwear, but has never
manufactured It. Fontaine Eddlns, a
clerkln' a clothing store, was Introduced
fon "the same purpose,, and both were per¬
mitted "to tesili)',.aver the objection'., of
the prisoner. .', ¦-.".'·
In this there, was,no error. It was for

th^ court to say what evidence should bo
admitted. .It was for the Jury, before
whoni the, witnesses were subjected to in¬
vestigation ss: to their source of knowl¬
edge, 'to determine':upon their credibility,
and the weight to be: given to their testi¬
mony.'. ;.; :v.-.':

Held Conversation.
The' eleventh- exception· Is to the admis¬

sion'of a conversation between· tho pris¬
oner and his son,'William-McCue, as tes¬
tified to for the Commonwealth by the
witness, Martin· In this conversation pe¬
titioner,· accordine·, to- the witness, said
t)iat ho (his son) know that the· state¬
ment'modo by Erneet Crawford about
petitioner's havlne drawn a pistol upon
his wife wns not true, to whlon petition¬
er's son'replied hv affirming that petition¬
er did draw a pistol upon his wife. Th's
is objected to upon the'ground that there
is no suggestion or approximation with

liiiii
" >
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There is no other relief and

cure known to medical science
for the pains of rheumatism!
neuralgia, indigestion, earache,
headache, toothache, and for
injuries such us bruises, sprains,
cuts and burns, etc., so certain
and safe in results as Hamlim
Wizard Oil. Price 50 ce- «and
$1.00. Fully guaranteeu.
For sale and recommendedby

All Druggists.
I |'s $ $ | « M %.% MM r.lT
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tíspeet tô tilo tltriû at rotoli thé conver¬
sation took placé; th»-./It howHore ap¬
pears whether it wrti a week, or a month,
pi*, a year, or flvo year», or ten years,
before the homicide,
Wo cannot ·think that this objoetiott Is

seriously rolled upon. The wholo envlfdh-
Inowt discloses that It took place While
the prisoner was conilned In Jail, charged
with Uro offense-tor which he was being
tried, .,·,,.,,...·, i ,,

It is claimed, however, that it was Inafl.
mlsslblo butiinise lit effect an accusation
against tho prisoner.by a third person,
which war, then and there controverted
mid denied.
Thè prealee language used on that, oc¬

casion is its follows: Tho prisoner soldto
his eoiij "You know II le not so'about
what Ernest Crawford «aid abolit my
drawing a plstot oh your mother." To
Which thù'soti replied: "You did, nnd she
ran In tho room and got m thé bed with
me, and asked mo not to lot you »hoot
her." ,.;'..
What was said, with nil tho attending

clrcumstatices, was bofore the Jury, and
we aro of opinion that thero was iio error
In this ruling of.tho .court.
.There are several exceptions. to evi¬

dence which" seem, to Us :to bo Iramíttórlal,
arid'tó discuss 'Whloh Would unduly pro¬
tract this opinion. That, tor Instance, .of
tho witness, Covington, who testified that
;ho spqkor to. potiHonor's wife at about
twenty minutée before 8· o'clock; that lie
took off his hat ahd'bowed to nor, but
that she did not speak; of tho witness.
Hurley:'who hoard the .prisoner day that
his wire's Jealousy diminished his plone-
uro arid enjoyment In life.
Tho fifteenth- exception Is to tho testi¬

mony.of pr. Nelson, who was permitted
to testify as' 'Cd'tho.ïoffect.a ot. a :bloW

.struck by a.saiid bag. or other similar
Instrument, "'"'-""'.
It hardly requires tho learning or expe¬

rience of a practitioner of medicine to
know 'that "If??a'inan·· was struck by, a
sand ba'p- a blow sufflolent to render him
unconscious, thero' -Would" be, at least,
some slight discoloration, or external mark
or after effect consequent upon the blow.
This assignment of-error is -also Dvor-

; ruled, ... ··»"¦·.·" '.·¦ » ¦'..;,... ¦-. ... :. ,-',:;
* Tho assignments of¦ error from the six¬
teenth to thirty-third,; inclusivo,.-presont
a question of much Importance in this

prosecution.
'

.__

William MoCue, a son of the prisoner,
was introduced as a witness by the Com¬
monwealth, and it speedily appearing that
he was adverse to the Commonwealth and
favorable to the prisoner, the Common¬
wealth, alleging that It was aurprtsed,
.asked and was permitted to Introduce evi¬

dence to show that the witness had made
statements Inconsistent with his testi-

mso much of eoctlon 3351 of Virginia Code,
1601, as la pertinent to thtsi Inquiry, is as

follows*
"A party called to tostIfy for another,

having an adverse Interest, may _bo ex¬

amined by suoh otKer party acoordlriffio
the-rul.es applicable to «^.»-««mlpatlon

"(1) A party, produolng'a witness shall
not bo allowed to impeach his credit by

generarevidence of. toad character, but he

may, In ease the witness ahall.ia the

opinion of the court prove adverse,; con¬

tradict him by other evident», or by leave

of the court prove:that he has modo at

other times a statement inconsistent with

his present testimony,, but'before said last
montionod proof can be given, the circum¬
stances of the; supposed statement, suni-

clent to designate the particular occasion,
must be mentioned to the witness, andiie
must be asked whether or not ho has
made such statement. In'everyjiase the

court, If requested by either-party, shall
Instruct the Jury not to consider tno evi¬

dence of such Inconsistent statements, ex¬

cept for tho purpose of contradlotlng the

witness.",' :" '....'.._ --:-. '¦' ,-

The law Just quoted Is eo comprehen¬
sive in its terms that we, shall content
ourselves with observing that It warrants
the action of the court In;this case, un¬

less, as thepetlUoner-lnslsts,· Its operation
Is to be confined to civil cases. The law

of evidence is in general the same in

civil.and In criminal cases. In enchicase
the object is the: same.to place evidence
before the Jury whloh will" enable It to ar¬

rive at a just decision upon the issues.

It has long been a subject" of Investigation
before the court, text-writers and legis¬
latures, how far, It is- permissible for a

party to'contradict his.own .witness. .-,J

Ift"Wlgmore on Evidence, Vol, 2, sections
897 to 908, inclusive,' the whole subject is

exhaustively dtsoussea, and the; views'of
eminent authorities given, '¦"·¦::, ·,'.·¦.
Lord "Elienborou'gb Is.quoted as .saying,

'.ln-, Alexander' vs, GlbSon,'' 2 Camp.·. BNii
."If a.witness is called; on the part .of.-the
plaintiff who swears ;Wh'at Is palpably
raise, It would be" extremely hard If the

plaintiff's case should for that reasonvbe
sacrinced; but I know of,no rule of law

by which the truth is ori suohariocóaslon
to be shut..out,and,Justice Is to, be per-
.verted." .·.··-- '·· ' ·»/.'.
¦¡Chief JusticeT!ndai's;rémarks,·In Brad-
iey.-vs. Bloardo, 8 BiUg. 58, are -cited: "Tío
objeot ot all the laws of .evldenco Is to

'bring the whole.truth of..a case before tho
jury; * * * but if'this contradicting óvl-,
déncowere excluded, that would no lonirer
bo' the Just' trróùnd ori which tho. princi¬
ples of evidence ;. would, proceed, but we

should compel' the. plaintiff. to tnko slng'y
all. the, chañóos of tho tahlcäand to ho
bound by'the statements of a witness
whom he might call without· knowing he
was aversoi· who might<labor under a do«
fect of memory, or bo otherwise unable to
mako'a statement on which complote re¬

liance might be placed." '¦¦¦¦'¦

The reasonins; and authorities, range till
tho way from permission to refrosli the
rriomory of an adverse witness by cross-

examination, to the. practico ..which' finds
expression-In- tho statute- under consid¬
eration of-proving his inconsistent state-
:ménts.. --.

-..In England tho subject was.refórrod to
? "commission composed of eminent jur¬
ists, and .they: reported -in·· favor of the
admission of Impeaching, testimony by
proof of contradictory· statements. For
tho .admlsslblllty of the proposed evidence
It Is said that this courso "is. necessary
as a security against the, contrivance·of an
artful witness, who otherwise might ro-
nommond himself to tho party by tlio
promise of favorable'.-evldenoe (being
really in tho Interest of tho opposite
party), and afterwards by hostile'evldenco
ruin his causo; that suoh a power Is
-necessary for .the purpóso of. placing the
'witness fairly and completely before tho
court, nnd for onobllng the jury to ascer¬
tain how far he deserves to be believed;
that the ends ot Justice arti host attained
by allowing tho fullest power for scruti¬
nizing and oorrecting evidence, and Uhat

l tho exoluslon of the proof of contrary
I statements might bo attondod with the
r worst consoquoncos. The chlof óbjaotlon
tó tho próposod evldenco appears to bo
that a party,.after ending a witness as a
witness of. credit, ought.not, to be allow¬
ed to discredit him. The objeotton pro¬
ceeds upon tho supposition that tho party
first note .on one principle, and afterwards,·
being disappointed by. the witness turns
around and. acts upon'another, thus im¬
puting to the party something of double
dealing or dishonest praotloo. -But it 1b
evident.· that this'does. not apply to the
oaso whore a party.i having Riven credit
to a'witness, is deceived by him and ilrst
discovers the deceit at" t|io trial of tho
cause. To' reject the proposed evidence in
such a case, and repress the truth/ would
bo. to allow tho witness to deoelve both
jury and party.1' -..·,.
In -VBabcopk vh.' People, 18- Colo. BID,

Judge uìlllolt saldi,''Thhrtondency of re¬
cent legislation, as.well-as of 'modern-de¬
cisions,..has been to .relax somewhat't.io
rulos of evidonoo, so-us to auord hotter
opportunity for'the development of'truth,
Modern experience·hfts'àlso shown that a
party may somotln.es be-deceived In tho
character iindahttmi..'otri, witness whom
ho has called, a* well as.In the testimony
ho Is expected to give; und ho learns aftol¬
tile witness"begins to "testify.a vory In¬

opportune llmo.tunt-ho line to encounter
bitter and unscrupulous opposition whato
ho had expected to reçoive only fair and
honorable treatment. This1 may bo evi-
denood-by-reluctance-or evasion on-the
part of tho witness In answering ques¬
tions, pr bv too,great roadlness in mak¬
ing or volunteering damaging statements
contrary to his previous version of the
matter. Unuor such cirouinstances * * »

In oxlremo onsos, whe.ro it Is apparent
that a witness Is giving testimony con¬

trary to the reasonable expectation of thu
party calling him, sgoli party should bo
allowed to eross-oxumlno such witness,
for tlie purnoso of refreshing his rocolloe-
tlon, with {'Vé vIOWOÍ modifying his tes-
tlmoiiy or of revealing his. animus In the
caso * ? * and Jo nek hlm'if ho has not
thorotoforo made other or different state-
monta from thiiao he hns Just given In
evldenco,"

In this whel,· discussion, as given In
Wlgmuru, tlio reasoning adduced und the
authorities cited, apply Indifferently to
civil and criminal'oases; tho civil cuses
being, of course, fur tlio moro numorou«,
Tho ..ngl.sli statuto is given, passed in

pursuant:») of "the recommendation of tlio
commission on procedure heretofore re¬
ferred to. "A party producing 4. witness
«hull not,ho allowed to Iniiioaoh his orodlt
by gene.rul evident.« of had charaoter; but
h« may, in caso the witness shall in the
opinimi of tho judgo prove adverse, con¬
tradict him by other ovideuce, or by. loav«

óf the judge provo'thatfhe.has tmA» at
other Umiss a statement Inconsistent with
his present testimony," ¿i\«iw
"it is easy, to imatfine,' «ays tho aut or,

"the confusion caused by thlS'^mißl r

paragraph; fot- tho showln« ôf An en or

by ordinary còntratlletlon. provided for In
ciaiise ft was already freely «ennlaelblo
without interference by thè judge and
whether or not the wlttms» was adverse
» · ? As the statuto staiide, the pi-èseit
olftsfl of evidence, Bôlf-oontrndlotlone» ?*

admissible only by leave of the judge and
in caso of a witness deemed adverse by
tho judge. In tho United Stato«, fortu¬
nately only a tow Jurisdictions lMye
adopted the ÜWglleh statute, »tit the
variety of attitude In the, different Jinis;
dictions and the indiscriminate citation of
rulltigfl front other court»*, together with
the Indecision of the earlier English pre¬
cedente, has tended, to produco, confusion
In our law, even within tho rulings of the
sume jurisdiction. .The sound and simply
remedy would bo by statute to abolish alj
limitation on this kind of ovldciicel and
tills step has In soano states already been
taitón.",.', ·?
The English statute-quoted was passed

(h Hie soventeonth and elgbteonth of Vic¬
toria. "It applied Only to civil oases; but
by statute of tho twenty-eighth and
twenty-ninth of Viatoria, it was oxtonded
to criminal cases,"
In Hickory ve, U. S·, lot U·· T., 303, which

was upon an lodlotmont for murder,
Chief Justice duller says "When a party
.Is taken by surprise by the.evidence of
We witness, the latter may be Interrogated
as to Inconsistent statements previously
made by him for the purpose of refreshing
his recolloetlon and Inducing, him,to cor¬
rect Ills testimony ? and,tho party so sur¬
prised may a?ß?,'ß????;· .the- foots to be
otherwise than a« stated, although this
Incidentally tends to discredit the wltnoss
? · ·¦ but proof of contradictory state¬
ments »»f one's own witness, voluntarily
.called and.not a party, Innsmubh as It
would not amount to.substnntlve evidence
and could havo no 'effect but; to' Impair.the
credit of the witness, was generally not
admissible at common law. -,·

,"JBy statute In England and In many of
the States, i* has been provided that ft
party may, In case the witness shall In the
opinion of the judge prove adverse, by-
leave of the judge, snow that hè has made
at other, timos statements inconsistent
with his present testimony, ahd this Is al¬
lowed '/for the purpose of- counteracting
notual hostile testimony' with Which the
pnrtyihas been surprised.'.'
This citation is of value in two aspects.

In the first place It «hows what the com-,
mon law Wae; It shows the tendenoy of
modorn thought upon the subject; nnd,
although made In- a caso where a man
was on trial for.his life, rests the state¬
ments of law upon adjudications In civil
cases.;'· ¦¦-; ',.¦,-" ï '·' .¦-·' ¦¦;'¦.¦-. ,,.,,-',
Under -these elrbtmistanees the legis¬

lature .of,, Virginia.^adoiifed - the statute
Which'Wo 'are now considering. Its lan¬
guage,,1s «¿pad and »eneral ¡there Is not
a suggestion upon Ite face of the purpose
to^.limit...Its...operation.to,.a. particular
class of cases. The evils are the same
In .criminal cases as in, civil. It '.is In¬
voked '.to-day by the. Commonwealth; it
may be to-morrow ,the last hopo of an
Innocent man.,. ¦- .¦¦--;
,Agalnst"r all thle It Is urged that tlio

statute is found in, the Codo under the
title of "Proceeding* In Civil Cases." Em¬
braced In that title are a.number of chap¬
ters upon· a great varioty of siibjeots,
many of whloh are obviously of a civil
nature, others specifically declared to be
of that charaotor. In the chapter upon
"Bvldenoe" in which section 3361 is found,
there are sections which, either from their
subject, matter or'by thôlrexpross terms,
apply to civil caaee, i.Theroare, other sec¬
tions.,which by. their exprese .-terms apply
to criminal cases, for example, 'seotIons
8343,. 3362 and 3362a, .the,.first, mentioned
referring to the competency »>f husband
and wife. to testify forar-'against eaoli
other In civil and .criminal coses. We
find, therefore; section 3351 placed In the
midst of sections applicable alike by their
terms to crlml.nar and civil coses, and the
operatlqn of that section not extended
upon tho one hand, nor limited,.upon the
other, to a particular class of cases, but
Its application to be determined by other
considerations. We'cannot think that the
mere collocation òf this' section 'should
override every other consideration and
require the courts to confine it to'civil
cases, when It is a remedy for an evil
as great In criminal aa In·civil cases, and
the consequences of which maybe even

moreserious, '. ..',1',.-.. -:,
.Are Not Well Taken. ,'

We .are .of oponioh^that these assign-
merits of'error are riot well, taken.
¦A careful perusal of the Instructions

satisfies us that they fairly submitted to
the jury the principles of law by which
the.v shou3d,bo..go.vornod in the considera¬
tion of the evidence. It would be Imposi.
Bible to proparo Instructions, tò which an
Ingenious critic riiighfriot present plaüs-
Ibio'dbjoction. Tho definition of "roason-
atoloi'doubt" Is attempted'by.tho court;
Jt.ls.adimoult,;lf not on Impossible, task
.so,to deOno.lt,as to satisfy a subtlo and
nmtanhyslçar.,mlnd.'bent upon the detoo7
tloh of some'' point, iiow'ever. attenuated,
upon -,which" to hang a criticism, But, no
unbiased person 'can'-read -thèse instruct
tjopa without having the conviction forced
upon¡ him thnt every, safeguard which the
bohlghty of the law tlirowa. around a pris¬
oner, Upon trial was accorded..to tho potl-
tiorier'in this case. <»'-'
Two Instructions asked for by the pótlT

tionei" were. rotused-,:by.r tho1· court, one
of which undertakes to deano reasonable
doubt as follows: "The. court Instructs
tho jury that by reasonable doubt Is
meant euoh-doubt as' would causò a man
of averago prudence, to hesitate about '?,
matter pf his own, of like Importance- to
himself,.as tho. case on trial Is to the
accused·! ··',-. '¦·.'.".'¦¦¦
It would have been impossible for the

jury to -make any practical application ot
the proposition sought to bo formulated Ini
this Instruction. There could be no case
of Importance to. a man such as !'th0
caso on trial was to the accused," unless
he: htinstelf stood upon his dollvoranco
heforo -a jury,· chargod with a capital

offense,' -..·.-> ¦'¦ '·-: ."',":¦¦·"-·'¦"·

Bu't-the Instruction' was-proporly retusod
upon the iurther grouiid.-.that tho Instruc¬
tions of the court .upon the subject of
reasonable doubt, were! ample-and correct
guides to tho Jury upon that branch' of
the 'case.' '-· ''¦¦¦¦¦¦·

The'court was· asked'·to Instruct the
jury "that, under the humano policy of
tho law of tills State. It is considerad Infi¬
nitely bettor that ninety and nino (that
Is," an Indonnito number 00' guilty per¬
sons should esoape pun'shmont than that
one innocent person should be punished,
and, thereforo,·. It Is far-better that the
Jury should err In acquittal than err in
convicting."
Wo have1 heard It said, and'It'Is some¬

times stated in the opinions of courts,
that It Is bettor that ninety and nine
guilty, persons should .esoape tlinir .that
one Ittnocent person,should be punished.
Wo have no fault to find with tho expres¬
sion QJs a rhotoiiçiil phrase, but as'a guide
to ? jury In roachlng -a conclusion It Is
of no value. That no guilty men should
escape Is equally Indisputable, hut It
would hardly find' a propor place in an
Instruction to- a jury.- Tho object of
courts and Juries le to shield tho Inno¬
cent and to punish tho guilty, and In this
caso tho Jury wore told that the accused
was presumed to be Innocent until his
guilt was established by the Common¬
wealth beyond a reasonable doubt; that
this presumption Of Innocence goes with
him through the entlro case and applies
at every stage thereof, and that If, after
having hoard nil the ovldonce, the Jury
have a reasonable doubt of the guilt of
the accused upon the whqlo ease, or as
to- any fact essential to prove the charge
mado against him In tho Indictment It Is
tholr duty to give him the benefit of the
doubt nnd Und him not guilty. And, fur¬
ther, that If upon tho whole evidence
there |s any reasonable hypothesis con¬
sistent with tho Innocence of tho accused,
thoy must And him not gulltyi that the
failure ,pf the evidence to dleolos« any
other criminal agent than the necuKed
(h not a circumstance whloh. may be con¬
sidered by the jury In'determining wheth¬
er or not he was guilty of the orlme
wherewith he Is charged; that ho Is prti-
minicd to bo Innocent until hit» guilt Is
established, and ho Is not to be preju¬
diced by the Inability of the Common¬
wealth to point to any other criminal
agent, nor Is he oalled upon to vindicate
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DISFIGURED
WITHjEGZEMA

Under Physicians five.
Months, Went from

Bad to Worse.

CURED BYCUTICURA

Wonderful Change in One Night;
in a Month Face Was

Clean as Ever.
·· it was troubled with ec-séri.» on the

face for five month» during, which timo
I was. In the care of physicians. My
face was in such a condition that t
could tot go out. -J,t was going from
bad to worse and··! gave up'all hopo,;
when a friend of ..mine highly recom«

mended Cutlcura Roraedios,,, The flrst
-night after 1 washed,my face with Cti-
tlcura Soap and used Cutlcurs Ointment
and Cuticura Hesol vent· it changed won¬

derfully, and continuing the treatment
It removed all scales and acabe.; From
that day I was able to go out,-and In a
month my face wa· as clean as ever." '·'·'.:
THOMAS J. 80TH, 817 Stagg St.,
Brooklyn, ?. Y.
The above letter w»» received In 1898

and he again writes us Feb. 19, 1903,
" G have not been troubled with eczema
.knee,"'" :¦¦"¦
The agonizing Itching and burning of

the skin as in eczema-, the frightful
scaling, as in psoriasis ; the loss of hair
and crusting of scalp, as in scalled
bead; the facial disfigurement, as,in
pimples and ringworm; the awful auf»
feeing of Infants, and anxiety of worn«
out parents, as In milk crust, tetter and
salt rheum .all .demand a remedy of
almost superhuman virtues to success» ;
fully cope with them. That Cuticura
Soap, Ointment and Resolvent are such
stands proven beyond all doubt. No
statement Is made regarding, them that
is not Justified, by the strongest evi¬
dence. The purity and sweetness, the
power, to afford immediate relief, the.
certainty of speedy and permanent
cure, the absolute safety and great-
economy have made, them the standard
skin cures of the civilized world..
Bold throathou. th« woild. CuUear» Retolmt, NX.

8? torra ot rjhocoUto CooUd Pill·, tie. ptr fiil of SO), ¦',·,
Inlmtnt, t0c. Soip.li«. D.jiot« ? London. J7 Ohtrt·»« ·'
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·«· AT·. letMr Dru« * Chin. Corp., Sol« I'roptUVMt..

his own innocence by naming the guilty
person« ;¦;¦

Young McÇue's Evidence.
It is also to,be observed, that the court

was,careful in instructing; the Jury, as
to the weight to be given to the evidence
of contradictory statements made by.' the,,;
witness, William McCue,, and » others;' The:·-
Jury was warned that this evidence waa'i.
udmlssible only to oontradlct the wit-'
tiesa, artd;not tobe taken, as substantive
proof of the' facts related by' the witness, ,'·

or, In 'the' terms of the' etàtute, that' they,.·
wore not to consider the evldénce'of -such, ?
Inconsistent statements .¦-except- for '.tlie J
.purpose of:.contradlotlng the.witness. ·.;,,.;
/.During the "closing ^argument ; for. the":
prosecution," Captain Micajab. Woods, who ?

had assisted thb prosecution, arose", -and
in the presencROf tho; jury .said.' to "thev
court: W'tTì'thè-.gracious'conseiit'.of-tho1.gentlomeri ori.tlie other,side and the,Com--,

. monwealth's Attorney, I would ···,like' .'.-,to/..
,mako .one..statement,. not/, pertaining to:"'
'".the'.merits of this "case," but iq view of'th··
attack,, which m'ay hot" have boon so in-''
.tended, 'but which sounded- to; me 'ungen-·;;
orouH, as an ungenerous attack mado-'upòn;·'
mo, by the' distinguished gentleman. -¦ ahd'-'i
who has made so able a speech, 1 desire
to say that I: refused a large fee' in this:
colse to prosecute1-." ·¦¦

:,·. Counsel for; the'prisoner objected to the
statemont and asked· that ."'the jury : be'-
discharged in viow of that statement, -,

It appears in the.bl.llof exceptions that
counsel, for thé prisoner had· In tils"ttrgu-.
ment,, ciitloised tho'position.of Captain'·;''
Woods, In acting as ,prosecutor,".tinder tlio, ?
compulsion of publicopinion,: of a'mnn ¦-

headmltted had been his friend for twenty:¦¦<¦
years.' ¦'·.'¦; -

¦The right of the- publlo: prosecutor tò
havo associated ,with him an attorney to'·
assist in the'prosecution Is..established,:
law in this State, and it Is not a' proper,:
.subject· of: animadversion. Ho is as law-'·
fully thoro to .assist tho prosecution' ari':
counsel for tho defense to. doferid the '·

prisoner, and so )oug aa ho keeps within !

Eroper bounds, he Is not open to, criticism
oforo tho jury. 'It would be, a strango :'.

thing if oounsol for the accused woro,"
.permitted..-to- criticise opposing 'counsel,
and that the latter should bo obliged to',,
submit In sllerice. Under tho penalty we
aro oskod to impose in this case.. There
Is no merit ??'this exception..
The. Jury having renderod ? verdict of-

.guilty,of murder in" the first dogree, tho
acqused moved to set, asido tho verdict,¦'
among othor reasons, because, the -Jury
Wóro .permitted during tho progress of the
trial to road, and did read, certain news-,
papors containing.roferonces to'and com¬
ments ..upon tho case, pending the trial
of tho' same, ,...'. ..·
It appears that "before the Jury.'was V

sworn, alid in respònso to a request fi-Om
one of tho Jurors, the Court stated to tho
members of ,ho jury that they might bo

Sermltted to road such portions of tho.
ally newspapers ns in nò way .related to.

this trial, but that they muât scrupulously'
avoid any parts of said .papers as had-;·
any reference to this'trial,· which the said
members of tho jury thon and thoro sev¬
erally promised to do., And tho-sorgeunts
woro then instructed to oarry, out this.
instruction of tho oourt. At the time
this Insfruotlon was given neither the
prisoner or his counsel, thay being proa«
unt, made objection, though they were
not asked.by tho court If thoy hud objéc- ',
tlon.".
In Hunter vs. State, 43 Ga., 4SI, after

some of tlio Jury- were In the box, but
the whole not Impaneled, und in the. fores«?
eneo of tho court, those sworn wore· soon:'
by oounsol for accused reading a nows-
pitpor which contained ah article reflecting
upon tho 'counsel for prisoner, and no
motion or· notice was then taken In re¬
gard thereto. It was·hold that this was
not suoh Irrogulurlty upon tlio par.t or¬
lile Jury as would bo sitfllclent to set
aside tno vordlct, and,that such acts
transpiring In tho court-room and In',
tho presence of the court and of counsel,
when not objeotod to., will, not bo favor¬
ably regarded after tho verdict.
In Bullltior vs. People, 05 ??.. 3?>1. counsel,:

for a defendant'handed a Juror a news«

paper to read, after ho-was sworn, but
boforo the panel was filled, and after«;
wards, on the tria), his attention was
called to the fact that another Juror was
reading a newspaper In which wait an arti,
ole purporttnìr to edtitnln u report ot tho,
trial, and commenting upon the case, un¬

favorably to the defendant and muili) ne
objection thereto, but stated privately to
the court that it was beat to say nothing.,
about thu matter, oa it might give the
article undiio prominence and do the de¬
fendant more harm than Rood. It not ap¬
pearing Hint tho prosecution was respon¬
sible for tho ¡tot. It was held that tho
Irregularity was waived and could not
be urged by Ilio defendurit as error to
revet-so a judgment of conviction, ami.
that ? prisoner on trial h¡m no rieht to
stand by and suffer irregular proceedings
to take place and then seek a revers/; l'or
the stimo. Like any other defendant, if
he neglects in proper time to Insist upon
his rights, ho waives them.
In MuKiiinty vs. People, 3 Clllm.. SSii, it,

is .stili): "? prisoner ou trial, under our

laws, has no rigid tc «ttand by and suffer
Irregular proceedings to take place and
then ask to have the proceeding» reven-ed
on error on account of stwh lrregu)urlties.
The law, bv furnish!»·· him with couiiiwl
to defend lilni,, has ploi.-.»d him on. tho
same platform with all other defendant«,- r

and If he neglects in proper timo to insUt
upon his lights, ho waives them."
80, It Is uniformly held !u civil as w«lM

its in criminal cases, for, as wo have al-

¿.Cuiitiiiücd uu ia«blh I'»«·.)


